New Jersey Cannabis:
Observations on Opportunity
Lost Along the Way
The Third Brach Eichler Cannabis Marketplace White Paper

Two years ago, when we published “The Business, Regulatory,
and Legal Challenges — and Opportunity — of Legalized Cannabis
in New Jersey,” a White Paper covering the prospects for a
regulated adult-use cannabis market in New Jersey, the Murphy
Administration was not yet seated but had committed to a set
of values around legalizing marijuana. All of the functional and
political pieces seemed to be in alignment pointing in the direction
of an end to the failed policy of cannabis prohibition: correction
of the social impact caused by the incarceration of a generation of
persons of color, the development of a sound approach to creating
an adult-use cannabis marketplace, the creation of thousands of new
jobs, and millions in new tax revenue. New Jersey was poised to reap
the powerful opportunity created by the confluence of majority
acceptance of cannabis legalization and being the first east coast
metropolitan area to embrace the creation of this new marketplace.
Instead, New Jersey has watched the action from the sidelines
as state after state raced to capture the opportunity. What we
have seen is the creation of viable adult-use marketplaces in 11
states and the District of Columbia along with the expungement
of cannabis convictions, the creation of thousands of new jobs,
and the collection of hundreds of millions of dollars in new tax
revenues. We now stand by and watch from the sidelines as rapidly
maturing marketplaces in these early adaptor states experience
a marketplace reordering, engendered by consolidation and
market concentration as private and foreign capital exploit the
opportunities and long-term profits.
And in the most dramatic indication of all, that dysfunction in our
government prevents a workable adult-use marketplace, the
legislature punted the issue to voters with a Referendum that
could only muster an enthusiasm level best characterized by
Governor Murphy’s assessment: “It’s better than nothing.”
It is the latest in a series of moves that seems to leave New Jersey’s
adult-use cannabis market destined to fail.

Absurd Contradictions. Handicapping New Jersey political
decision-making is difficult in real time and challenging even
with the application of 20-20 hindsight. Some understanding
of the lack of political courage to exploit market opportunity is
necessary. Ineffective political strategies that failed to consider the
consequences of Home Rule (which we predicted) and divisions
among Democrats regarding the social justice issues (which no one
could have foreseen) tainted the glidepath toward the adult-use
marketplace and ultimately hobbled bona fide legislative efforts.
The intervening moments ranged from frustrating to ridiculous
for cannabis advocates as multiple trial bills were floated in the
legislature without a champion or cohesive policy emerging.
In reviewing our original White Paper, we are struck by the
contradictions that have come to characterize the cannabis
dialogue:
• First, you would have thought that all the conversation around
social justice would have – at the very least – resulted in a
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more equitable application of existing law. Instead, according
to a recent ACLU study, minorities are still far more likely to
be arrested for cannabis offenses. All because the legislature
refused to confront this issue in a mature and effective manner
and rally support to end prohibition as the marketplace
continues to be dominated by criminals selling adulterated
products to unaware consumers. All the while relatively minor
offenses ruin the lives of already disadvantaged populations at
great costs to them and distraction for law enforcement.
• Second, it seems like more than two years have passed, as the
development of cannabis as an industry in New Jersey truly
has come a long way, with: a) media and associations and
vendors all contributing to a functional marketplace, especially
in response to two Medical Marijuana (ATC) application cycles
that will result in an additional 30 cannabis business licenses;
and b) the state expanding and professionalizing the role of its
cannabis office within the Department of Health – perhaps the
high point of achievement for this Administration. However, as
always, there is a caveat: some bidders submitted PDF versions
that could not be opened by the state and instead of asking
for a resubmission, they were disqualified. It is very difficult
to overcome even administrative decisions in a state bidding
process but stay tuned – this one could be interesting.
• Third, it seems impossible that, after two years of advocacy and
education from these same organizations and institutions, plus
cheerleading from the Administration and many members of
the legislature, the notion of adult-use cannabis is less popular
among elected officials than when we started and has driven
the legislature to abandon the issue. Rather than discharge
their oath of office, the legislature has punted the issue to the
electorate even while failing to even frame the ballot question
to be voted upon. If a government could be put on trial for
governmental malpractice, the jury’s verdict would be clear!

Lost Opportunities and Ground Lost to Neighboring
States. Our initial White Paper noted five points and envisioned
up to $1 billion in value to the state from creating an adult-use
regime. Much of the market opportunity is now being exploited in
more opportunistic and forward-looking states. While New Jersey’s
opportunity had the inside track two years ago, now both our
neighbors to the east and the west are further along in considering
the creation of an adult-use market. They have now surpassed New
Jersey in every measurable cannabis statistic (number of retail
outlets and size of the “canopy” being the two most important).
Responding to paradigms developed in other states, the White
Paper’s concerns over banking, accounting, tax reporting, and
insurance have largely been resolved and serve as reminders of just
how fast things can change when a sincerely motivated government
is at work. The Cole memo itself, which threatened viability of some
businesses due to federal guidelines under Jeff Sessions’ reign as
Attorney General, is largely a footnote. Even the federal government
has made more progress toward reconciling the madness of the
Schedule I classification for cannabis as various proposals are
receiving serious consideration in both the House and the Senate.

Unfortunately in New Jersey we never got remotely close to having
to resolve any of these issues — and we certainly lost the economic
benefits of being the first in our region to adopt an adult cannabis
regime. The lack of insight into monetizing the industry through
a rewarding tax and licensing structure is only matched by the
bungling of policy development around the social justice issues
related to cannabis. In some perverse sense, these issues actually
are co-mingled, in that the award of cannabis licensure is seen by
many urban legislators as the deprivation of business opportunities
for current entrepreneurial activity in their districts, otherwise
known as dealers. The hypocrisy on both sides of the argument is
a window into our own political challenges:
• Where some legislators cannot accept that past convictions
would necessarily be subject to adjustment for activity that
is now legal, others are both arguing for expungement while
refusing to vote to legalize.
• Where Administration officials and the legislature tout economic
advancements through cannabis legalization for New Jerseyans,
no local groups have obtained licenses without substantial
back-up from national cannabis industry players, and even our
not-for-profit medical marijuana enterprises are being acquired
by public companies.

Referendum. The good news is that the legislature released the
approved language for the Constitutional Amendment to Legalize
Marijuana last week. The bad news is that their confusion at being
presented a law by the legislature that it itself refused to pass
will only be compounded by the vagueness of the Referendum’s
language that doesn’t answer simple questions like who can sell
marijuana and where it can be sold.
Like the most recent statewide referendum of significant note, the
legalization of casinos in northern New Jersey, this referendum
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has a built-in set of opponents: New Jersey’s own municipalities.
While the majority of voters would like to see adult-use cannabis
legalized, perhaps an even greater number do not want it anywhere
near their towns. Despite support from local officials who support
medical marijuana in their towns and decry notions of negative
impacts — notably Secaucus — there is a contingent who believe
that recreational marijuana is unappealing and despite there being
no practical reason to do so, have passed laws prohibiting cannabis
businesses from operating in their towns — notably Secaucus.
And herein lies the explanation for why an adult-use bill is so
confoundingly hard to pass in New Jersey: The legislature is elected
by local districts. When confronted by statewide policy issues,
legislators take the temperature of their district, and even if the
majority of people might like to legalize cannabis, those same folks
are likely to hold a “Not In My Backyard” perspective. Let’s face it:
there is no shortage of cannabis availability. If the choice is to
accept a legal cannabis retailer on their Main Street or to have to obtain
cannabis the old-fashioned way (on the street) or to misrepresent
a medical condition that qualifies for ATC purchases, most of our
friends and neighbors would just as soon keep the status quo.
Meanwhile, New Jersey waits and watches, and may continue to
wait and watch for at least another three years if this Referendum
doesn’t pass. We wait for political courage and common sense to
end prohibition to emerge. We wait for the wisdom of universal
cannabis conviction expungement to emerge. We wait for the
government to tap new sources of tax revenue to ease the burden
on the most highly taxed residents in the nation. We wait for
municipalities to realize that not allowing cannabis businesses
in their towns will only increase the amount of illegal drugs within
their borders. We watch while minorities continue to be arrested for
cannabis use while other more progressive states succeed in creating
jobs and sorely needed tax revenue.
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John D. Fanburg is the Managing Member of Brach Eichler LLC
as well as Chair of the Healthcare Law Practice and Co-Chair
of the Cannabis Law Practice. John has more than 30 years of
experience in health and hospital law, with an emphasis on
corporate, transactional, and regulatory matters for physicians
and healthcare institutions. A recognized leader in healthcare
law, John is known for excellence in transactions, perseverance in
deal-making, and strength in corporate and regulatory matters.

Charles X. Gormally is the Founding Member of Brach Eichler’s
Litigation Practice and is Co-Chair of the firm’s Cannabis Law
Practice. He is also a member of the Brach Eichler Executive
Committee.

His broad experience representing major hospitals, diverse
medical groups, and statewide physician specialty organizations
provides him with in-depth knowledge of all aspects of the
business practice of healthcare. He helps healthcare providers
position themselves to deal with the constantly evolving medical
marketplace, particularly healthcare reform.

Over the past 40 years, Charles has developed a proficiency in
counseling clients with complex business matters, challenges to
governmental regulation, contract disputes, and tort actions.
Designated as a Certified Civil Trial Attorney by the New Jersey
Supreme Court for the past 20 years, a distinction reserved for
less than 2% of attorneys, Charles has successfully tried jury
and bench trial cases in the Federal and state courts, as well as
arbitration matters. Charles is a state-certified mediator and has
served as Chair of the Planning Board and two terms as Mayor of
Mountain Lakes.

John is a thought leader in the discussion around legal cannabis
in New Jersey and has been featured frequently in the press on
the legislative and logistical obstacles and possibilities facing
industry participants.

A strong advocate for the creation of a regulated cannabis
marketplace in New Jersey, Charles has been widely quoted
in the press on the challenges and opportunities for potential
industry participants and the current legislative landscape.

For several years in a row, John has been ranked in Chambers
USA and has been named to The Best Lawyers in America® and
New Jersey Super Lawyers. In 2017, John was named to New
Jersey Governor Phil Murphy’s Transition Team, serving as a
member of the healthcare transition subcommittee.

Charles has been named to The Best Lawyers in America® by
his peers, and is an instructor with the Institute of Continuing
Education.

Additionally, John was selected as a New Jersey 2018 and 2019
Leader in Law by NJBIZ and was included in NJBIZ’ Power 50
Health Care list in 2019. He was also named to ROI-NJ’s list of top
2019 Healthcare Influencers in New Jersey.

About Brach Eichler Cannabis Law
Brach Eichler, a full-service law firm based in Roseland, NJ, is uniquely situated to provide advice and guidance
across a wide range of business groups that may be interested in diversifying into the emerging cannabusiness
market opportunity. Over the past 50 years, the firm’s practitioners have built trusted, personal relationships with
their clients, rendering advice that is business-savvy and creative, yet practical. The firm’s attorneys are thought
leaders in their industries, known for “getting the deal done” with their clients’ interests well represented and
always top of mind. These qualities will be especially useful as New Jersey moves forward to develop a cannabis
marketplace. This opportunity will be advantaged by the strength of Brach Eichler’s resident health, corporate
formation, regulatory, compliance, land use, employment, tax, and real estate capabilities.
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